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Heckerling 2026 – Report 6 

Wednesday Afternoon Special Sessions  

We are posting daily Reports to this list with highlights of the proceedings of the 

60th Annual Heckerling Institute on Estate Planning, with the permission and 

cooperation of the University of Miami School of Law. 

This report covers two of Wednesday afternoon’s sessions. Report 7 will cover 

Wednesday afternoon’s review of fiduciary cases.  

 

Special Session I-A 

Splitting, Splicing and Stacking Strategies to Add Octane to Trust Structures 

 

Diana S.C. Zeydel, N. Todd Angkatavanich, Jonathan G. Blattmachr 

Wednesday, January 14, 2026, 2:00 – 3:30 p.m.  

ABA Reporter: Dave Slenn 

 
Overview: Trusts such as GRATs, CLATs, QPRTs and QTIPs have shortcomings but there 

are ways to deal with these shortcomings.  The shortcomings addressed included the inability 

to leverage GST exemption due to the ETIP rule, estate inclusion risks if the grantor fails to 

outlive a term, mere deferral of estate tax, and short duration trusts.   

 

Split Purchases and Sales of Remainder Interests.  The panelists briefly covered Section 2702 

and the zero-valuation rule.  Under this rule a split purchase by parent and child may result in 

the parent making a gift of the entire value to the child if the parent does not have a qualified 

interest (although the gift would be reduced by consideration paid by child).   

 

This “gotcha” provision may be planned around, and the panelists covered an exception for a 

personal residence.   Under the exception, a child would provide consideration for the 

remainder interest and the parent would provide consideration for the term interest, enabling 

you to successfully avoid the zero-valuation rule.  Whether this makes financial sense needs to 

be examined; personal residences (historically) do not increase in value as well as the stock 

market.  

 
With a Split Purchase QPRT (SPQPRT), the parties contribute property to a trust that 

fundamentally reads as a QPRT.  Here, the senior family member contributes to buy a life 
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estate, the junior family member contributes to buy the remainder interest.  Because no 

transfer of the whole interest with a retained income interest occurred, if your client dies, there 

is no estate tax inclusion.  A form for this specialized trust agreement is available in Interactive 

Legal, where two of the panelists (Diana and Jonathan) provided their input for the design of 

this agreement.  

 

The panelists then covered the sale of a remainder interest in a personal residence that is 

meant to fall within the exception under 2702(c).  Here, a parent who is a current owner of a 

personal residence can sell a remainder interest in the residence to a child – perhaps the sale is 

made to a trust for the benefit of the parent’s children.  In this case, the parent retains the right 

to occupy the residence in a manner equivalent to rights in a QPRT.  Those who apply this 

strategy should carefully consider Section 2036 and what constitutes “adequate and full 

consideration” for purposes of the sale. 

 

Split Purchase GRAT.  The panelists turned to the Split Purchase GRAT (SPGRAT) that is based 

on the same rationale as the SPQPRT.  Here, the trust reads like a GRAT, but the idea is you 

solved problem of GRAT inclusion when the grantor dies.   

 

The panelists addressed various ways to structure the SPGRAT, including by using beneficiary 

defective inheritor’s/irrevocable trusts (BDITs).  With this approach, you can put anything in the 

GRAT (including S corp stock) since you are using all grantor trusts and minimizing tax friction.  

The one thing you must consider is if the term exceeds life expectancy of the annuitant; your 

SPGRAT must make annuity payments to the estate.  There is an issue for lack of step-up in 

basis for the assets of the SPGRAT (what’s includable is the PV of the annuity payments, not the 

assets).  This is an especially useful technique for an elderly client with a shorter life expectancy. 

 

Sales to Grantor Trusts.  The panel noted how the sale to a grantor trust transaction is a 

powerful technique that continues to work without much risk, other than application of section 

2036 if not structured properly.  The grantor trust can be made GST exempt upon creation and 

can provide multigenerational transfer tax protection.  There are valuation uncertainties but 

many ways to deal with valuation issues (e.g., adjustment clauses), but you must also respect 

the formalities of the note.  (You do not want the note to be considered worth nothing for lack 

of enforcement or a disguised second class of equity.)  The panel covered numerous safeguards 

employed when structuring the sale to a grantor trust to combat an adverse result in exam.  

 

Long Term Cost of Less Efficient Trusts.  Usually, the remainder in a less efficient trust like a 

GRAT goes to non-exempt remainder trust. As a consequence, GRAT remainder trusts are two 

generations in nature.  The GST exposure associated with a large remainder trust that grows 

over time (and is subject to GST) could be significant.   
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What can we do to contain growth and shift into more efficient buckets?  Here, the panelists 

addressed selling the remainder to a GST exempt trust.  But the sale may result only in partial 

exemption, per the IRS.  The panelists discussed ways to approach this and referred to the 

outline for more detail. 

 

Remainder Purchase Marital Trust.  Section 2044 requires inclusion in the surviving spouse’s 

estate for a normal QTIP trust (so the QTIP merely provides tax deferral).  The Remainder 

Purchase Marital Trust (RPMT) technique involves the parent creating a non-QTIP marital trust 

for the lifetime benefit of the spouse with a sale of the remainder interest to a child for 

“adequate and full consideration”. The outline provides support for a marital deduction using 

the RPMT based on the terms of Section 2523(b) (dealing with terminable interests).  This 

provides a way to make a gift into the marital trust that qualifies for gift tax marital deduction 

but also provides exclusion of assets from the surviving spouse’s estate.  The question remains: 

what is “adequate and full consideration” -- how much do you have to pay? Maybe not 

actuarial value but perhaps the full value of what would have been included in estate. 

 

Improving financial results.  After the panel identified the less attractive trusts, the question 

then turned to whether it is possible to improve the financial results by doing certain 

transactions.  For example, what if we had a less efficient trust like a remainder of a GRAT and a 

more efficient trust, like a GST exempt trust, in a long RAP jurisdiction? Can we do a transaction 

between our less efficient trust and the more efficient trust? The panel noted that if both were 

grantor trusts, there would be less tax friction.  But if, at end of GRAT, we can’t put GST 

exemption under the remainder, perhaps a GST exempt trust can engage in a sale transaction. 

After a segue into fiduciary duties that should be considered, the panel went on to 

acknowledge how the trusts themselves cannot make gifts.  So, these transactions appear less 

risky and involve less compliance. 

 

But what about a QTIP? You have the potential to accelerate a transfer tax event if you caused 

the surviving spouse to make a transfer of the income interest. Kite does not appear to suggest 

there is a section 2519 issue, at least for most of the transactions at issue in that case.  The 

panel addressed how a QTIP trust could sell assets to a GST exempt trust. To be safe, the 

purchasing trust could provide spouse with an income interest, so the surviving spouse really 

did not give up anything.  The panel recommended exercising caution when planning with 

QTIPs.  Another less risky option would be to simply distribute the QTIP assets to the surviving 

spouse and let the surviving spouse plan with those assets.  

 

GST Non-Exempt Trust Sells Assets to an GST Exempt Trust.  The panel quickly addressed this 

technique as well as how there could be income tax unless the grantor trust rules apply to 

protect from tax.  If the trusts were created because of a parent passing, there could be high 

basis, so take this into account for a sale. In the long run, you could take a tremendous amount 

of wealth out of the tax system.  



 

4 
 

 

Preferred partnerships.  As a preliminary matter, the panel noted how sales will always be 

more efficient to begin with versus a preferred partnership which involves a higher coupon.  

The suggestion was made to always start by asking whether a sale “will get you there.”  

Whether by parent to trust or sale between trusts for a note, sales should be considered before 

getting into preferred partnerships (which have a lot more moving parts, uncertainty and 

costs). 

 

When dealing with preferred partnerships in the family context, the panel assumes it is always 

a preferred partnership that is compliant with section 2701, meaning whoever holds the 

preferred interest complies with 2701 to avoid some type of deemed gift. 

 

The base example of the preferred partnership involves the parent taking back a 

preferred interest that provides them with liquidation preference and a priority coupon 

at rate to be determined by appraiser.  The common interest is entitled to any upside.  

But the panel suggested you can use preferred partnerships in a different way, recalling 

the recently discussed inefficient QTIPs. Instead of a QTIP selling to a more efficient 

trust for a note as described above, the panel addressed how a QTIP could instead drop 

assets into a 2701 preferred partnership, and a GST exempt trust could make a capital 

contribution into the partnership and take a growth interest. The QTIP has a preferred 

interest with preferred annual coupon, and the trustee then distributes income to the 

surviving spouse.  But now we are containing 2044 inclusion into estate and the 

purchasing shifting growth to a GST exempt trust. The panel then paused to consider 

the QTIP “all income” requirement for a marital deduction in this context, and how it 
should not be an issue (but should be examined). The panel continued with a discussion of 

numerous related issues, such as the need to avoid triggering gain under section 707 and 

making a qualified payment right election. 

 

The panel moved on to discussing the use of a preferred partnership in a way most people 

would not consider.  Consider a family business issuing preferred interests; the coupon on that 

will need to be high.  I.e., if someone tells you to invest in a family business, what return do you 

want?  You probably want a high return. Even if the rate is only 12%, most assets don’t provide 

this return.  So, if the senior interest receives growth and the junior interest receives the 

preferred interest, the entire amount produced by the trust could go to the junior generation 

with the preferred interest. In a real-life example, it took only 8 years for everything to go to 

the junior generation with this approach.  

 

The panel addressed structuring the preferred partnership, with attention to the right coupon 

rate and Rev. Rul. 83-120.  If you have $90 million of preferred investment but only $10 million 
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investment by the common interest holder, you have a much riskier preferred investment, so a 

higher coupon will be required.  Whereas we have a whole body of case law that helps us 

understand valuation discounts for family limited partnerships, the panel noted that we do not 

have a body of cases telling us what preferred returns should be. 

 

Preferred Partnerships & The Next Generation.  With a permanent $15 million exemption, the 

panel suggested considering how much more powerful planning could be by utilizing the next 

generation’s available exemptions.  What if you have Gen 2 and Gen 3’s exemptions to utilize, 

and you happen to have beneficiaries of non-GST exempt trusts from successful GRATs? Those 

remainder trusts will be subject to GST when Gen 2 dies, whether that’s 50 or 70 years from 

now. Those children can create GST trusts for their own children and perhaps Gen 3 too.  The 

panel illustrated how GST exempt trusts could take common interests and GST non-exempt 

trusts could take preferred interests, which can be used to support current beneficiaries.  This 

has the effect of shifting value into GST exempt trusts --and out of the transfer tax system.  

 

Special Session II-C 

A Treasure Trove of Planning Tips for Foreign Assets 

 

Michelle B. Graham, Ruth Mattson, Suzanne L. Shier 

Wednesday, January 15, 2025, 3:50 – 5:20 p.m.  

ABA Reporter: Alexa Langweil   

 

 

THE TAKEAWAYS 

• Practice Pointer: Always ask about citizenship and residency, as well as international 

assets.   

• Be cautious with trusts, foreign business entities, and trust-like arrangements in 

international plans, and recognize that valid U.S. documents may be ineffective in foreign 

jurisdictions. 

• Anticipate potential tax and reporting issues with international assets. 

 

TAKING TITLE TO FOREIGN PROPERTY 

• First question to clients: What are your assets and how are they titled?   

• The easiest form of ownership is individual—it’s a global concept, with each country 

having a process to pass that property at the individual owner’s death, which may vary. 

• Practice Pointer: When dealing with foreign assets, it may be best to just hold title in your 

individual name. 

• Joint tenancy, which in the U.S. allows property to pass automatically to surviving owner 

at death, is unavailable in some foreign jurisdictions. 
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o Even if permitted as a form of ownership in a foreign jurisdiction, joint tenancies 

may not avoid probate, so consult with a foreign attorney. 

• Spousal interests in community property vary depending on the jurisdiction, both within 

the U.S. and in foreign countries. 

• Life Estates are unavailable in many foreign jurisdictions. 

• In the U.S., usufructs are taxed as a life estate, or in rare cases, as a trust; in foreign 

countries, property rights in usufructs are somewhat different than a U.S. life estate. 

• Ownership in an entity (e.g., holding U.S. real property in an LLC for asset protection 

purposes) may not be as valuable in a foreign jurisdiction. 

o A U.S. LLC may not be eligible to hold property overseas, and even if eligible, may 

be inadvisable. 

▪ U.S. LLCs, partnerships, and corporations that hold foreign property may 

not be treated the same way for tax purposes in the foreign jurisdictions, 

creating a tax mismatch. 

• Example: A U.S. LLC holding a London condo may be treated as a 

disregarded entity as to the individual in U.S., and taxed as a 

corporation in England; and those two different taxpayers may not 

qualify for a foreign tax credit or treaty relief. 

• Titling property to a domestic trust may be impossible in foreign jurisdictions, with the 

trust being disregarded and/or taxed in a punitive manner. 

• Mexican entity forms present similar issues with uncertainty as to U.S. tax treatment (i.e., 

fideicomisos, which may qualify as a nominee arrangement under Rev. Ruling 2013-14. 

• Practice Pointer: Have the fideicomiso document translated and review to determine if it 

qualifies as a nominee arrangement, and amend if needed to resolve ambiguity. 

 

TRUSTS AND THEIR POTENTIAL TRAPS 

• Trusts Under Worldwide Legal Systems 

o When working under a common law regime, trusts are recognized but may be 

subject to heavy taxes. 

▪ Practice Pointer: Even when dealing with other common law jurisdictions, 

advise clients acquiring foreign property to consult with foreign legal 

counsel. 

o In a civil law jurisdiction, trusts may not be recognized and may be taxed and 

reported as if they were abusive tax shelters.   

o In a civil law jurisdiction, trusts may be subject to forced heirship rules. 

o In a religious legal system, trusts may not be recognized and may be subject to 

forced heirship rules. 

o Whereas under the common law we have freedom of testamentary disposition, civil 

law and religious legal systems have compulsory shares subject to forced heirship 

and reserved shares which provide some freedom to choose who will receive the 

property. 

• Foreign Jurisdiction Over Trusts 
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o Trust property located in a non-U.S. jurisdiction -- foreign courts and regulatory 

agencies may have requirements with respect to that trust. 

o A beneficiary of a U.S. trust residing in a non-U.S. jurisdiction, including a 

contingent beneficiary, can trigger foreign jurisdiction implications for the trust 

(tax, registration, and compliance). 

o A trust grantor or trustee residing in a non-U.S. jurisdiction is another trigger. 

▪ The Financial Action Task Force, an international organization with over 

200 participating countries, promotes the use of trust registries for the 

purposes of fighting terrorism, money laundering, and human trafficking. 

o Practice Pointer: A trustee of a trust with any of these foreign contacts needs to be 

mindful of foreign trust registration requirements; failure to comply may be costly. 

• Consequences of Trust Nonrecognition 

o Benefits: Nonrecognition may result in treatment of the trust as a disregarded entity 

in the foreign jurisdiction, which may be favorable or convenient. 

o Detriments:  Multiple individuals may be taxed as the owner of all trust property 

and discretionary pot trust beneficiaries may be taxed on all property. 

▪ The disconnect between U.S. taxpayer and foreign taxpayer may cause 

double taxation with no treaty relief.  

• Foreign Taxation and Reporting of Trusts 

o Trusts may be taxed at higher rates than individuals or entities. 

o Trust income and property may be taxed to multiple individuals in different 

jurisdictions. 

o Treaties may not provide relief if taxpayers in different jurisdictions are not 

identical. 

o Trust principal may be subject to periodic taxation or to wealth tax. 

o Trust information may be reportable to a government registry. 

o Information reporting may be due to a foreign taxing authority. 

 

WILLS AND DISABILITY PLANNING 

• Wills are a significant aspect of foreign planning, where probate avoidance is not the goal. 

• Practice Pointer: Even if the plan is to avoid probate, always prepare one or more wills to 

address the possibility of probate property in every relevant jurisdiction. 

• Coordinating U.S. and Foreign Wills 

o Benefits of one will include simplicity (if a U.S. will can dispose of foreign 

property) and potential cost savings at drafting phase (if the local jurisdiction does 

not require significant modification). 

o Negatives of one will include the possibility that probate administration may need 

to be initiated in one jurisdiction first due to one original document and that it may 

be impractical depending on the foreign jurisdiction’s requirements (e.g., local 

executor). 

o Benefits of multiple wills (situs wills) include reduced risk of invalidity or of 

missing administrative clauses in will instruments; simultaneous probate 

administration; reduced risk of translation problems; and probate assets being 
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limited to the applicable jurisdiction, potentially limiting costs and complexity in 

each probate administration. 

o Negatives of multiple wills include risk of accidental revocation and conflicting 

terms in separate documents, particularly tax allocation. 

• Drafting Considerations for Situs Will 

o Scope: avoid overlap; ensure coverage of all worldwide assets 

o Revocation: prevent accidental revocation by requiring specific reference to a 

provision 

o Definitions: confirm that relevant terms will be defined consistently in each 

jurisdiction 

o Fiduciaries: a local fiduciary may be required 

o Beneficiaries: consider disposition across all jurisdictions to ensure overall plan is 

consistent with client’s wishes 

o Choice of Law: include a choice of law provision in each will 

o Tax Apportionment: carefully coordinate the tax apportionment in each 

jurisdiction and consider the assets available for payment 

• Disability Planning Internationally 

o Practice Pointer: Consider disability planning for U.S. clients with a foreign 

presence or foreign assets. 

o Domestic healthcare powers of attorney and financial powers of attorney are 

unlikely to be effective internationally 

o Practice Pointer: Consult with foreign counsel regarding foreign powers of 

attorney.   

▪ If the client will have multiple healthcare or financial powers of attorney, 

draft carefully to avoid inadvertent revocation and clearly define the scope 

of each power to avoid gaps or overlap. 

o With domestic financial powers of appointment, be aware of FBAR reporting 

obligations of an agent for a principal with foreign accounts or assets. 

 

U.S. TAX REPORTING 

• U.S. Tax Reporting for Domestic Trusts with Foreign Assets 

o Categories of foreign assets with heightened U.S. tax and reporting are: (i) Passive 

Foreign Investment Companies (PFICs) and (ii) Controlled Foreign 

Corporations (CFCs)  

▪ Practice Pointer: Even an average joe who spends a little time in a foreign 

country or has a small inheritance from grandma might have a PFIC, or an 

interest in a CFC if there’s a family business and enough of the family 

members are U.S. persons. 

o U.S. information reporting may apply to foreign assets, even if they generate no 

income 

o Administration of assets outside the U.S. can fail the court test’s safe harbor rule, 

causing a risk of taxation as a foreign trust 

• Identifying PFICs 
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o Includes foreign mutual funds, foreign money market accounts, holding companies 

that are not CFCs, and other common investments 

o Tax Code definition under IRC § 1297: foreign corporation meeting either the 

income test or the asset test 

▪ Income test: 75% or more of the corporation’s gross income for its taxable 

year is passive income 

▪ Asset test: at least 50% of the average percentage of assets held by the 

foreign corporation during the taxable year are assets that produce income 

or that are held for the production of passive income 

• PFIC Taxation 

o Default Rule: 

▪ Ordinary income tax rates, not capital gains rates 

▪ Sales of long-term PFICs result in “excess distributions” tax, similar to the 

throwback tax on a foreign trust 

o Qualified Electing Fund (QEF): 

▪ A QEF election allows a PFIC shareholder to pay tax based on the character 

of the PFIC’s income instead of ordinary tax rates 

▪ The QEF election requires significant reporting from the PFIC to the 

shareholder 

o Mark-to-Market: 

▪ Election only available for PFICs that are “marketable stock” 

▪ Shareholder pays tax on the annual increase in value of the PFIC; losses are 

allowed up to the net amount of gain previously included in income 

o Practice Pointer: Many clients don’t know they have a PFIC, so they’re unaware 

of this issue.  A savvy tax advisor or estate planner can identify the PFIC so that 

clients can report it in in the first year, allowing the client to avoid the default rule.   

▪ Questions that should come up during the initial client interview include: 

Do you have foreign assets? Have you ever lived overseas? If so, do you 

have a foreign retirement account? 

▪ Once an issue is spotted, connect them with qualified tax professionals.  

Now is a good environment to fix outstanding tax problems, as the IRS has 

published procedures to allow people to come clean when they’ve failed to 

report or pay tax. 

• Identifying CFCs 

o A foreign corporation if one or more “U.S. shareholders” own more than 50% of 

the company’s combined total value or voting power, under IRC § 957 

o A “U.S. shareholder” is a U.S. person (includes all U.S. citizens, residents, 

domestic companies, and domestic trusts and estates) who owns, directly, 

indirectly, or constructively, 10% of the stock of a CFC either by vote or by value 

▪ Attribution rules apply 

• CFC Taxation: Shares Owned by U.S. Persons 

o CFCs are taxed like a grantor trust, in that everything happening in that CFC is 

taxed currently to the owner, even if they don’t receive a distribution. 
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o A U.S. person can own CFC shares directly, but frequently own them indirectly 

through an interest in another business entity or in a trust that holds its assets in a 

holding company. 

o Practice Pointer: Even if a client doesn’t hold assets in a foreign holding company 

outright, that doesn’t mean they don’t have a CFC. 

o OBBBA largely eliminate the “downward attribution” rule that caused many U.S.-

owned foreign corporations to be classified as CFCs. 

• CFC Taxation: Global Intangible Low Taxed (GILTI)  

o This is a special tax that applies to some CFCS. 

o It was designed to cover corporate income from intangible assets held in low tax 

jurisdictions. 

o GILTI acted as a catchall to prevent multinational corporations from moving 

income overseas. 

o GILTI has been revamped and is now called Net CFC Tested Income (NCTI). 

o NTIC is calculated differently, impacting our individual clients. 

▪ There’s more money included in the taxable amount and higher deductions 

that apply for that taxable amount, which benefits multinational corporation 

that can claim these deductions and disadvantages our individual clients, 

who will be recognizing a higher amount of income and not receiving the 

benefit of the deductions. 

▪ Practice Pointer: If you have clients with money in CFCs, this might be an 

important to time to plan because the tax has just started. 

▪ State level income tax can also be higher because certain states tax the 

higher amount without regard to deductions, so if clients have both federal 

and state level tax on that higher amount, they may have a much higher tax 

rate than expected on their foreign CFC income. 

• U.S. Information Reporting 

o U.S. information reporting is in addition to tax reporting, and many are unaware of 

the scope and complexity of these reporting requirements. 

o We’re required to report nearly all our foreign assets, meaning that if they meet the 

thresholds of the value of the property or the percentage of ownership, such 

property is reportable on some information return. 

▪ The exception is real estate located outside the U.S. unless it’s owned by an 

entity or being used in a business producing income, in which case it may 

be reportable as a business. 

o Otherwise, foreign bank accounts, foreign trusts, interests in foreign business 

entities, are all going to generate information returns, with varying reporting 

thresholds. 

▪ The Foreign Bank Account Report (FBAR) applies for anyone with more 

than $10,000 in any one or more accounts anywhere in the world in a given 

year. 

• Practice Pointer: Even if the intent is to purchase rea estate abroad, 

if you open a bank account in a foreign jurisdiction to buy this real 
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estate, even if the funds are in the account for just one day of the tax 

year, you’ve created an FBAR reporting obligation. 

▪ Form 3520 is to report any interest in a foreign trust and has no reporting 

threshold, with a failure to file penalty of 35% of the value of the unreported 

trust. 

▪ In addition to Form 3520, there’s Form 3520-A for a grantor trust, which 

incurs a 5% penalty (failure to report can result in a 40% penalty). 

▪ Form 3520 also applies to gifts from non-U.S. persons in excess of $100,000 

in a year (per group of related people). 

▪ Practice Pointer: Form 3520 presents a huge hazard to our clients, so it’s 

important that we as estate planners spot this issue. 

▪ If a beneficiary of a foreign trust is not aware of this, depending on their 

interest in that foreign trust, such beneficiary may not have a reporting 

obligation until or unless they receive a distribution. 

 

FOREIGN ESTATE AND INHERITANCE TAXES AND TREATIES 

• Types of Foreign Taxes 

o Foreign taxes may include income taxes, inheritance taxes (differs from an estate tax 

in that the focus is on the recipient of the property), wealth taxes, acquisition taxes, and 

gift or estate taxes. 

o With an inheritance tax, the rate of tax and the exemptions are exclusions are 

relationship based, with lower rates and higher exemptions/exclusions for 

closer relationships. 

o With a trust, the trust is typically treated as an unrelated third party, regardless 

of their relationship, so a direct inheritance may be taxed at a lower rate than an 

inheritance through a trust. 

o Practice Pointer: Know what types of taxes apply in the relevant foreign jurisdiction 

and how those taxes will be triggered.  A helpful resource is the knowledge hub from 

the Society of Trust and Estate Professionals. 

• U.S. Gift and Estate Tax Treaties 

o There are over 65 income tax treaties, but there are only 16 estate tax treaties, only a 

handful of which are gift and estate tax treaties. 

o These treaties not only benefit U.S. persons with foreign assets, but also foreign persons 

with U.S. assets. 

o Bear in mind that these treaties are bilateral treaties, not multilateral treaties, and there 

are many countries that we don’t have treaties with. 

o Gift and estate tax treaties may help to avoid double taxation on transfers worldwide, 

but the savings clause provides that the taxpayer will always pay the higher of the two 

taxes. 

o There are certain asset classes that will not be treated as U.S. located assets, even 

though they are under the Code, the most relevant being U.S. securities. 

o Many of the trusties give the non-U.S. person the pro rata exclusion amount. 

o There can be relief with respect to the marital deduction and the charitable deduction. 
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POST-DEATH PLANNING 

• Post-death planning involves coordinating, organizing, completing the 706 return. 

• If a non-U.S. citizen is involved, you can do post-death QDOT planning if not already 

completed. 

• Consider disclaimers, which can allow planning to be done by the recipients. 

o If doing disclaimers in both countries, be aware of the rules and timing. 

• Even if you have a U.S. citizen, do you have a foreign estate?   

o There are private letter rulings involving U.S. citizens who resided abroad for many years 

and die with foreign assets, foreign executor, and administration abroad. 

o The taxation of a foreign estate is taxed like a foreign person, with no tax on capital gain. 

o You might be able to do some planning with CFCs or PFICs if it’s a foreign estate. 

o Consider a 645 election, so if you have a revocable trust, perhaps you make an election to 

have it be part of your foreign estate or U.S. estate, if that’s what you’re stuck with. 

BIGGEST TAKEAWAY: Always consult with a foreign advisor. 
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We also will post the full text of each of these Reports on the ABA Real Property 

Trust & Estate Law Section's Heckerling Reports Website, as we have since the 

2000 Institute. The Reports from 2000 to 2025 can now be found here. These 

summaries are available to the public -- you do not need to be an ABA 

member.   

  

NOTICE: The content herein is to be used for information purposes only. Neither 

the Heckerling Institute, the University of Miami, the reporters, nor the sponsors of 

any listserv where this information is posted represent or warrant the accuracy or 

completeness of the information contained in these Reports, and do not 

endorse the content.  Moreover, the views expressed herein do not necessarily 

reflect the views of the Heckerling Institute, the University of Miami, the reporters, 

or the sponsors of any listserv where this information is posted. In no event will the 

Heckerling Institute, the University of Miami, the reporters, or the sponsors of any 

listserv where this information is posted be liable for any damages that might 

result from any use of or reliance on these Reports.   
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