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Heckerling 2026 – Report 7 

Wednesday Special Sessions  

We are posting daily Reports to this list with highlights of the proceedings of the 

60th Annual Heckerling Institute on Estate Planning, with the permission and 

cooperation of the University of Miami School of Law,  

This report covers Wednesday afternoon’s special session on fiduciary cases. 

Report 8 will cover additional Wednesday afternoon special sessions. 

 

Special Session I-B 

Review of the Past Year’s Significant, Curious, or Downright Fascinating 

Fiduciary Cases 

Dana G. Fitzsimons, Jr. 

Wednesday, January 14, 2026, 2:00 – 3:30 p.m.  

ABA Reporter: Michelle Mieras 
 

With his trademark humor, Mr. Fitzsimons touched on over 100 significant (or 

simply curious or entertaining) cases from the past year at break-neck pace 

during this 90-minute session, including the following, separated by category.  

Citations are from Mr. Fitzsimons’s materials. 

Elder Abuse/Guardianship: 

• In re Andhelene P., 2025 N.Y. App. Div. LEXIS 4930 (Supreme Court of New 

York, Appellate Division 2025). Guardian’s power ends immediately upon 

death of principal without any wind-up period. Guardian could not be 

compelled to equalize principal’s gifts after the principal’s death. 

• Daspin v. Daspin, 2025 U.S. Dist. LEXIS 229278 (United States District Court 

for the District of New Jersey 2025). It’s one thing to steal someone’s 

money, but an entirely new level of evil to steal their dog. The court 

appointed pro bono counsel for the victim even though he did not 

request it. 

• Beckford v. Baskin (In re Beckford), 2025 Fla. App. LEXIS 4302; 2025 LX 

185886; 50 Fla. L. Weekly D 1257; 2025 WL 1600541 (Court of Appeal of 

Florida 2025). Daughter obtained appointment as her father’s guardian. 

Daughter was a convicted felon which, under state law, disqualified her 
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from appointment. She fought her removal and lost, but her attorneys’ 

fees could be paid from the guardianship estate, because she was still 

guardian until her appointment was terminated. 

• In re Est. of Cooper, 2025 Minn. App. Unpub. LEXIS 697 (Court of Appeals of 

Minnesota 2025). The validity of a marriage was not affected by the fact 

that the marriage certificate was obtained by fraud by the wife, who then 

used her new husband’s funds for her own purposes while harassing and 

failing to care for her husband to such a degree that restraining orders 

and jail time were involved. 

• In re Guardianship of Flyte, 2025 SD 21; 19 N.W.3d 513; 2025 S.D. LEXIS 29; 

2025 LX 159596 (Supreme Court of South Dakota 2025). An elderly 

woman’s only two family members were unfit for appointment as her 

guardian, leading to appointment of a for-profit company as guardian. 

The company failed to provide care and was ultimately removed as state 

law did not permit a for-profit company other than a bank or trust 

company to serve as guardian.  

Account Closings 

• Mastriana v. Brown Bros. Harriman Trust Co., N.A., 2025 Fla. App. LEXIS 

3748; 2025 LX 71077; 50 Fla. L. Weekly D 1083 (Court of Appeal of Florida, 

Fourth District 2025).  A ten percent reserve while winding down a 

trusteeship was reasonable, even though it amounted to $9 million.  The 

successor trustee’s demand for jury trial failed, as breach of fiduciary duty 

claims are equitable matters.  

• Tharrett v. Everett, 2025 Kan. LEXIS 277 *; 2025 LX 390115 (Supreme Court of 

Kansas 2025). One of many parties to a trust termination filed to block the 

trust closing. The closing proceeded and the fees related to the attempts 

to derail closing were charged to the objecting party’s share.  After 

cashing the check, the objector attempted to appeal, but the court 

found he accepted the results and waived appeal by cashing the check.  

Forfeiture Clauses 

• Mohr v. Johnston (In re Mohr), 2025 Ind. App. LEXIS 224; 2025 LX 232934; 

2025 WL 1889282 (Court of Appeals of Indiana 2025). Decedent’s two 

daughters, Star and Angel, fought over who possession of their father’s 

original will, which remained in the custody of a law firm. Star eventually 

filed for intestate probate and was appointed as executor. The law firm 

then produced the original will to the court, which included a forfeiture 

clause.  Angel’s assertion that Star’s intestacy efforts violated the will’s 

forfeiture clause was rejected. The court found that Star did not directly 
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challenge the will, and until the law firm produced the original will the 

decedent was considered intestate. 

Investments 

• Acct. by JPMorgan Chase Bank, N.A., 2025 N.Y. Misc. LEXIS 5961; 2025 NY 

Slip Op 32389(U); 2025 LX 233865 (Surrogate’s Court of New York, New York 

County 2025). Beneficiary sued for the trustee for diversifying where the 

trust terms permitted the trustee to hold the oil and gas stock (which had 

comprised the entirety of trust assets) and waived the duty to diversify. The 

trustee did not breach its duties, as its conduct showed structure, 

methodology, and appropriate of records and accounting, and that 

diversification was part of the trustee’s deliberate plan to reduce risk.  

Discovery 

• Stallard v. U.S. Bank N.A., 2025 IL App (3d) 240585-U Appellate Court of 

Illinois, Third District 2025). The trustee destroyed documents in 

accordance with its records retention policy.  The court refused to require 

the trustee to prove a negative and declined to shift the burden on to the 

trustee in a breach of duty to inform matter.  

• In re In the Ct. of Appeals of N.C. New Hanover Cnty., 2025 N.C. App. LEXIS 

498 (Court of Appeals of North Carolina 2025). Brothers did not trust their 

sisters, who served as trustees of parents’ trusts. The trust agreements 

provided for annual accountings, which the sisters provided.  Brothers 

demanded extensive records with no allegation of wrongdoing by the 

trustees. The court found that the trust provisions for annual accounts 

sufficiently overrode Section 813 of the Uniform Trust Code. This decision 

limits the scope of Wilson v. Wilson, 203 N.C. App. 45 (2010).  

• Podlin v. Cichowski, 375 Ga. App. 481; 915 S.E.2d 662; 2025 Ga. App. LEXIS 

168; 2025 LX 90267 (Court of Appeals of Georgia 2025). The trust instrument 

did not include any waiver of the trustee’s duties to disclose and account.  

The trustee, who was an attorney, claimed that this was provided in a lost 

and unproduced email from the settlor, which proved insufficient.  

• Lindblad v. Blair, 2025 IL App (1st) 241753-U; 2025 Ill. App. Unpub. LEXIS 

814; 2025 LX 86328 (Appellate Court of Illinois 2025). The trustee’s duty to 

disclose a complete copy of a trust instrument does not include versions 

which have been entirely superseded by amendment or restatement.  

The current trust provisions provide the settlor’s intent. 

Revocable Trusts 

• In re Est. of Sandler, 2025 NYLJ LEXIS 2525; 2025 LX 326327 (Surrogate’s 

Court of New York, New York County 2025). A revocable trust’s 

requirement that the trustee be provided notice of trust amendments did 
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not apply to the effective termination of the trust by withdrawal of trust 

assets.  

Privilege 

• Haviland v. Johnson, 2025 Conn. Super. LEXIS 150, 2025 WL 384148 

(January 30, 2025). The court refused to recognize the fiduciary exception 

to the attorney-client privilege. 

Limitations, Other Defenses  

• In re Boyce Living Trust, 2025 Md. App. LEXIS 564; 2025 LX 249318; 2025 WL 

1888762 (Appellate Court of Maryland 2025). The Uniform Trust Code’s 

requirement to bring an action to the contest the validity of a revocable 

trust within one year of settlor’s death is a statute of repose, not a statute 

of limitation which could be tolled, rendering the filing of a contest one 

year and nine days after the settlor’s death untimely. 

• Chauncy v. Gorden, 2025 U.S. Dist. LEXIS 162639 (United States District 

Court for the Middle District of Florida, Orlando Division 2025). Accrual of 

an action for tortious interference with expectancy was not deferred by 

the claimant’s petition to probate a will from which he would not benefit. 

• Tyler v. Winters (In re Sage), 2025 Mich. App. LEXIS 5979 (Court of Appeals 

of Michigan 2025). When providing notice to interested parties, the trustee 

omitted the date of the second amendment (which happened to be 

shortly before the settlor’s death). This omission caused the court to deny 

application of the UTC’s shortened six-month statute of limitations to bring 

a trust contest.  

Taxation 

Notably, two Maryland decisions a few months apart reached distinct 

conclusions.  

• Bernard v. Reg. of Wills for Anne Arundel Cnty., 2025 Md. Tax LEXIS 7 

(Maryland Tax Court 2025). The tax apportionment clause in the will 

required state death tax to be paid from the residue of decedent’s 

estate, without recovery from other recipients. The court held that this did 

not apply to the decedent’s nonprobate transfers, requiring the recipients 

of those assets to pay the associated state death tax.  

• Mitchell v. Register of Wills for Howard Cnty., 2025 Md. Tax LEXIS 3; 2025 LX 

91696; 2025 WL 877597 (Maryland Tax Court 2025). The court honored the 

tax apportionment clause in the will requiring state death taxes to be paid 

from the decedent’s estate and not from accounts passing outside of 

probate.  

Distributions 
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• In re Trust of the R.J. Wenck Trust Under the Last Will/Testament of Wenck, 

2025 Iowa App. LEXIS 73; 19 N.W.3d 881; 2025 LX 33412 (Court of Appeals 

of Iowa 2025). Remainder beneficiaries claimed trustee’s payment of 

income beneficiary’s retainer for a criminal defense attorney violated his 

fiduciary duty considering the trust’s spendthrift provisions and 

requirement that the trustee consider the beneficiary’s other resources.  

The court found that trustee appropriately exercised its discretion, 

acknowledging the trustee’s various actions and considerations in making 

his decision. 

• Holte v. Rigby, 2025 ND 77; 20 N.W.3d 122; 2025 N.D. LEXIS 78; 2025 LX 

20615 (Supreme Court of North Dakota 2025). Trustee, who was the son of 

a beneficiary as well as a beneficiary in his own right, used his mother’s 

trust income to satisfy his own debts and personal expenses. He then died, 

at which time his own son became beneficiary.  The court found that the 

successor beneficiary’s income interest could not be attached to satisfy 

the prior trustee/beneficiary’s debts to the trust/beneficiaries, because the 

beneficial interests of father and son were successive and the successor 

beneficiary had no involvement in his father’s misdeeds. 

• In re Irrevocable Life Ins. Trust of Ruth M. Grant Dated February 16, 2004, 

2025 Pa. Super. Unpub. LEXIS 1390; 2025 LX 29394 (Superior Court of 

Pennsylvania 2025). Surviving spouse applied irrevocable joint trust assets 

for the benefit of only three of four trust beneficiaries through a series of 

life insurance exchanges and transfers to a new trust, while providing 

significantly more for the fourth beneficiary (son) outside of the 

irrevocable trust.  Son recovered funds from the trust. 

Debts and Claims / Abusive Litigation 

• In re Est. of Franklin, 2025 N.J. Super. Unpub. LEXIS 1887 (Superior Court of 

New Jersey, Appellate Division 2025). A mother subject to a child support 

agreement unsuccessfully attempted to avoid child support obligations 

by agreeing to have her estate share paid to her brother.  

• Pilkington v. Liggett (In re Est. of Lenk), 2025 Nev. App. Unpub. LEXIS 504; 

2025 LX 414250 (Court of Appeals of Nevada 2025). Filing repetitive and 

harassing claims, even after being party to settlements with the parties 

being sued, justified treatment as a vexatious litigation and related 

restrictions and sanctions.  

Situs and Jurisdiction 

• Donald v. Bank of Am., N.A., 2025 U.S. Dist. LEXIS 149858 (United States 

District Court for the Eastern District of Pennsylvania 2025). Federal court 

lacked jurisdiction over claims for unpaid trustee fees and punitive 
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damages due to the probate exception to federal diversity, where the 

local surrogate’s court had been supervising the trust for six decades. FDIC 

oversight of a financial institution does not give rise to federal jurisdiction. 

• Haynie v. Karolczyk, 2025 U.S. Dist. LEXIS 166161; 2025 U.S. Dist. LEXIS 

164423 (United States District Court for the District of South Carolina 2025). 

Claims arising from the “Unified Trust Law” or FINRA do not give rise to 

federal question jurisdiction. 

• Goldstein v. Bank of Am., N.A. (In re Goldstein), 2025 Nev. LEXIS 48 

(Supreme Court of Nevada 2025). A trust beneficiary sought to move the 

administration of a trust from Missouri to Nevada. Nevada’s statutory in 

rem jurisdiction did not obviate constitutional due process requirements; 

personal jurisdiction over the bank was required.  The mere presence of 

the bank’s locations and ATMs in Nevada, which were unrelated to the 

long-term administration of the trust in Missouri, were insufficient. 

• Potter v. Baxter, 337 Ore. App. 606; 565 P.3d 64; 2025 Ore. App. LEXIS 186; 

2025 LX 48381 (Court of Appeals of Oregon 2025). Trustee administered 

the trust in Texas, and his actions in communicating with and making 

distributions to beneficiaries in Oregon did not create sufficient minimum 

contacts for personal jurisdiction in Oregon. 

Fiduciary Appointment, Removal, Succession 

• Baskin v. Walkup, 2025 S.C. App. LEXIS 4; 2025 LX 173350 (Court of Appeals 

of South Carolina 2025). Trustee was removed after declining to provide 

distributions for the needs of the current beneficiary from the trust 

established by beneficiary’s deceased father for her medical care, 

comfortable maintenance and welfare, choosing instead to focus on 

growth of the trust assets.  

• Marshall v. Regions Bank, 2025 Ala. LEXIS 3; 2025 LX 31932; 2025 WL 64000 

(Supreme Court of Alabama 2025). The court acted appropriately in 

appointing a special fiduciary, but exceeded its authority by asking the 

special fiduciary to make factual findings and legal determinations.  

• In re Est. of Pachis, 2025 N.Y. Misc. LEXIS 6640 (Surrogate’s Court of New 

York, Bronx County 2025). Despite dying with $17 million and leaving 

detailed burial instructions, decedent was left in Potter’s Field for years 

while the executors fought over access to the decedent’s will. Not 

surprisingly, the executors were removed.   

Third Party Claims 

• Snead v. Wright, 2024 U.S. Dist. LEXIS 94764 (United States District Court for 

the District of Alaska 2024); Snead v. Wright, 2025 U.S. Dist. LEXIS 130800 

(United States District Court for the District of Alaska 2025). The bank had 
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information which rendered its reliance on a trustee certification when 

processing wires and beneficiary changes unreasonable, and it could not 

use its reliance as a shield for its actions. 

• Bucklin v. Bank of Am., N.A., 2025 U.S. Dist. LEXIS 43707; 2025 LX 186568; 

2025 WL 1504043 (United States District Court for the Middle District of 

Florida, Fort Myers Division 2025). Victim of cryptocurrency scam sued the 

bank.  Only the claims based on the victim’s account agreement survived 

summary dismissal.  

• McDow v. Harris, 2025 U.S. Dist. LEXIS 174896 (United States District Court for 

the Eastern District of California 2025). Bank did not aid and abet undue 

influence by suggesting that the later-alleged financial abuser obtain a 

financial power of attorney if she wanted to act on the principal’s behalf. 

• Perednia v. Bank of Am., N.A., 2025 U.S. Dist. LEXIS 50737 (United States 

District Court for the Eastern District of Washington 2025). One of three co-

trustees opened a trust account as sole trustee.  The bank lacked actual 

knowledge that the co-trustee was not a sole trustee and could not act 

as sole trustee and therefore was not liable for the trustee’s inappropriate 

use of the account funds. 

• Smith v. Wells Fargo Bank, N.A., 2025 U.S. Dist. LEXIS 193903 (United States 

District Court for the Northern District of California 2025). Bank relied in 

good faith on a facially valid power of attorney, despite the principal 

notifying the bank of fraud.  

Arbitration Clauses 

• Charles v. Toone (In re Toone Living Tr.), 2025 Ariz. App. Unpub. LEXIS 573; 

2025 LX 140703; 2025 WL 1603929 (Court of Appeals of Arizona, Division 

Two 2025). The mandatory arbitration clause in a trust was valid, and the 

appellate court could not review the arbitrator’s decision (even if clearly 

wrong). 

• Hollingsworth v. Swales, 2025 Tex. App. LEXIS 871 *; 2025 WL 479545 (Court 

of Appeals of Texas 2025). Applying the Rachal rule (from a Texas 

Supreme Court case), the court held that grandchildren who accepted 

benefits under a will were bound by the will’s arbitration clause in 

connection with claims regarding the testator’s exercise of a power of 

appointment in the will.   

• Richard Kallman As Co-Tr. of the Kallman Fam. Irrevocable Trust v. Kineret 

Kallman As Co-Tr. of the Kallman Fam. Irrevocable Trust, 2025 N.Y. Misc. 

LEXIS 5259; 2025 LX 117701 (Supreme Court of New York, New York County 

2025). An arbitration contract signed as trustee did not apply to the 

individual’s own claims of intentional infliction of emotional distress.  

Mediation, Settlement, Releases & Indemnification 



 

8 
 

• Hillman v. Polacheck, 2025 U.S. Dist. LEXIS 162046 (United States District 

Court for the Central District of California 2025). Son’s claims for fraud in 

inducement in a settlement agreement based on misrepresentation of 

trust asset values in dispute were not summarily dismissed, regardless of 

the settlement agreement’s no representations and integration clauses.  

• Libby v. Libby, 2025 U.S. Dist. LEXIS 12025; 2025 LX 113868 (United States 

District Court for the Eastern District of Missouri, Northern Division 2025). 

One brother sued another for allegedly breaching an agreement to 

divide their mother’s estate.  The court found no consideration for the 

agreement, made during a recorded prison phone call, and dismissed the 

action.  

Self-Dealing 

• Conn v. 01150274 Rowene Macmillan Conn, 2025 Cal. App. Unpub. LEXIS 

5900; 2025 LX 417066 Court of Appeal of California, Fourth Appellate 

District, Division Three 2025). The trustee was found to have breached his 

fiduciary duties where he sold a home to himself for an unsecured 

demand note at the AFR and funded a trust for the decedent’s children 

with the note three years later. The court determined that the trust was 

funded based on an old valuation, and that the provision for funding the 

trust in cash or in kind was not satisfied as the note constituted neither.  

Fiduciary Duties 

• Henry v. Henry, 2025 Tex. App. LEXIS 5917 (Court of Appeals of Texas, 

Second District 2025). The lower court’s finding of breach of fiduciary duty 

was reversed.  A close family relationship without further evidence of the 

impact of relationship did not support a finding of breach.  

• Khan v. Khan, 2025 Conn. App. LEXIS 239 *; 2025 LX 304780; 2025 WL 

2301009 (2025). Trustee breached her fiduciary duties by surrendering a 

trust-owned life insurance policy, transferring the proceeds to her own 

account, and not informing the beneficiaries and grantor.  The court 

rejected the trustee’s attempt to apply the broad indemnification 

provisions of the trust agreement. 

Standing  

Mr. Fitzsimons identified several cases reminding us that a trustee cannot 

represent a trust in court without counsel:  

• Harry & Irene Schneider Trust v. PNC Bank N.A., 2025 U.S. Dist. LEXIS 100721 

(United States District Court for the District of New Jersey 2025).  

• In re Labelle, 2025 Mont. LEXIS 1392 (Supreme Court of Montana 2025). 
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• Kings v. Bridgecrest Acceptance Corp., 2025 U.S. Dist. LEXIS 167588 (United 

States District Court for the District of Arizona 2025). 

• Wright Pride Fam. Tr. v. J.P. Morgan Chase Bank, N.A., 2025 U.S. Dist. LEXIS 

177911 (United States District Court for the District of South Carolina, 

Charleston Division 2025). 

• Zero Point Mgmt. v. Chase Bank/JP Morgan Chase Co., 2025 U.S. Dist. LEXIS 

231142 (United States District Court for the Southern District of New York 

2025). 

• Ministries v. Regions Bank, N.A., 2025 U.S. Dist. LEXIS 252388 United States 

District Court for the Middle District of Florida, Fort Myers Division 2025). 

• John-Crane v. Leadfoot Recovery Co., 2025 U.S. Dist. LEXIS 100875 (United 

States District Court for the District of Oregon, Eugene Division 2025). 

He then turned to additional cases: 

• Internal Path Ecclesiastical Tr. v. Toyota Motor Credit Corp., 2025 U.S. Dist. 

LEXIS 250894 (United States District Court for the District of the Northern 

Mariana Islands 2025). Federal jurisdiction is not supported by a claim to 

be a private ecclesiastical trust. 

• McCord v. State Farm Fire & Cas. Co., 2025 U.S. Dist. LEXIS 93828 (United 

States District Court for the Southern District of Mississippi, Southern Division 

2025). Actually, being appointed as an executor is a prerequisite to suing 

on behalf of an estate. 

• Rotheimer v. Corcoran, 2025 IL App (1st) 240976-U (Appellate Court of 

Illinois 2025). A non-beneficiary lacks standing to object to an executor’s 

accounting. 

• In re Estate of Scott, 2025 Tex. App. LEXIS 8595 (Court of Appeals of Texas, 

Second District, Fort Worth 2025). A non-party to a lawsuit cannot appeal 

the judgment. 

Torts, Slayers, and Bad Actors 

• Dewdney v. Duncan, 2025 VT 26; 2025 Vt. LEXIS 62; 2025 LX 5764 (Supreme 

Court of Vermont 2025). A tort claim for intentional interference with 

expectancy was recognized but not available where the same remedy 

could be sought in the probate court. 

• Inwood Nat’l Bank v. Fagin, 706 S.W.3d 342; 2025 Tex. LEXIS 56; 68 Tex. Sup. 

J. 408; 2025 WL 34989 (Supreme Court of Texas 2025). Grantor established 

an irrevocable trust but decided not to fund the trust with bank stock as 

contemplated. The trustee (also the bank) did not commit tortious 

interference with a contract claim by not completing the assignment of 
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stock as the trust agreement did not obligate the transfer and therefore 

the bank could not have interfered.  

Spendthrift & Asset Protection 

• In the matter of the CES 2007 Trust, C.A. No. 2023-0925-SEM (Delaware 

Chancery Court). A magistrate concluded that the creditors of a settlor of 

domestic asset protection trust, which was established and funded before 

the creditor’s judgment, could not enforce its judgment against the trust 

assets, despite the settlor retaining the right to control the trust 

investments.  On review, the Chancery Court dismissed the creditor’s 

claims for lack of standing.  

• C.S. v. R.H., 2025 N.Y. Misc. LEXIS 7294; 2025 NY Slip Op 51426(U); 87 Misc. 

3d 1201(A); 2025 LX 347997 (Supreme Court of New York, New York 

County 2025). During the marriage, irrevocable trusts were funded by 

marital property.  The family continued to use trust property as though it 

was their own and to support their lifestyle. Fast forward to divorce, during 

which the husband moves control and assets around to the detriment of 

wife. Despite the irrevocable nature of the trusts, the court included the 

trust assets in its equitable division calculation, awarded the wife the non-

trust assets and additional funds which the husband must pay wife 

(presumably because of his alleged access to trust assets). The matter is 

now on appeal. 

Marriage 

• Tidd v. Tidd, 257 N.E.3d 846 (Court of Appeals of Indiana 2025). Applying a 

bright-line rule that abandonment of a spouse does not extinguish an 

elective share claim absent physical separation eliminates the need for 

the court to intrude into the details of the spouses’ marital life. 

• Blankenship v. Blankenship, 2025 Tenn. App. LEXIS 287 (Court of Appeals 

of Tennessee, At Jackson 2025). Legal marital status, and therefore the 

status of property owned as tenants by the entireties, is not affected by 

the absence of love, affection, or trust.  

• Farmer v. No. 25-Ica-30 Cir. Ct. Mercer Cnty. C Jeremiah Edward Farmer, 

2025 W. Va. App. LEXIS 351 (Intermediate Court of Appeals of West Virginia 

2025). A surviving spouse must file an elective share claim to be entitled to 

the elective share. 

Wills, Probate, Estate Administration 

• In re Est. of Blum, 2025 NYLJ LEXIS 2293 (Surrogate’s Court of New York, 

Richmond County). After the court denies probate of one alleged will of 

the decedent, another appears from Poland where it was allegedly 

signed many years prior and maintained overseas.  The court ordered ink 
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dating of the will (the case includes fascinating detail around the 

process), with the costs to be an administrative expense of the estate.  

• In re Est. of Youngblood, 2025 Tex. App. LEXIS 7468 (Court of Appeals of 

Texas, Seventh District, Amarillo 2025). A witness to a will does not need to 

know that the document being signed is a will for the witness to be an 

effective witness. 

• Estate of Boyajian, 2025 Cal. App. LEXIS 429 (Court of Appeal of California 

2025). A freestanding writing that attempts to revoke a will, which in itself is 

not a will, cannot effectively revoke a will where the state law required a 

physical alternation of the will to effect revocation by cancelation.  

• Schilling v. Kilburn, 2025 Tex. App. LEXIS 4715 (Court of Appeals of Texas, 

Third District, Austin 2025). A father called his daughter for a ride to the 

hospital when he believed he was having a heart attack, but she 

declined. While waiting for a ride from a friend, he wrote “all property is to 

go to [friend picking him up],” and signed and dated the page. He later 

died at the hospital. The court held that the language was sufficient to 

create an issue of fact as to whether the writing was intended as a will. 

Amendment, Revocation, Reformation, Termination – Non-Charitable Trusts 

• In re Est. of Riss, 2025 Tenn. App. LEXIS 134; 2025 LX 44488; 2025 WL 1147569 

(Court of Appeals of Tennessee, At Nashville 2025). A purported codicil 

was not valid because the witness signatures were not on the codicil but 

instead on an attesting affidavit, therefore not conforming with statutory 

requirements (even though all occurred on the same one-page 

document). 

Issue, Beneficiaries, Paternity, Adoption 

• In re Est. of Lucas, 2025 Haw. App. LEXIS 24; 155 Haw. 290; 562 P.3d 966; 

2025 LX 91725; 2025 WL 252626 (Intermediate Court of Appeals of Hawai’i 

2025). The court found that trust terms written in 1954 paying income to 

“lawful issue” was ambiguous as to whether the class of beneficiaries 

included descendants born out of wedlock, and the probate court did 

not issue sufficient findings to make a determination. 

Construction & Conditions 

• In re Est. of Vuong, 2025 N.J. Super. Unpub. LEXIS 1145; 2025 LX 157010 

(Superior Court of New Jersey 2025). A trust may be created by a will 

without using the word “trust” where evidence shows that to be the 

testator’s probable intent. Where father’s will left his estate to his son and 

stated that he knew his son would carry out his instructions to take care of 

son’s mother, brothers, and sisters, sufficient evidence of the father’s 
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probable intent to create a trust, particularly against the cultural 

backdrop of eldest sons managing family affairs after the patriarch. 

• Rosenstein v. Gardner (In re Estate of Renee H. Rapaporte), 2025 R.I. Super. 

LEXIS 42; 2025 LX 33249 (Superior Court of Rhode Island, Providence 2025).  

Settlor’s $1 million gift to her partner was conditioned upon him surviving 

her for 30 days and being her significant partner at the time of her death. 

The court found the term “significant other” to be unambiguous, meaning 

an important person with whom one shares a close, spouse-like or similar 

relationship. A determination needs to be made based on the facts of the 

relationship. 

Capacity 

• In re Est. of Kapila, 2025 N.J. Super. Unpub. LEXIS 805; 2025 LX 69869; 2025 

WL 1430418 (Superior Court of New Jersey, Appellate Division 2025).  A 

marital relationship does not create a presumption of undue influence, as 

alleged by the decedent’s children who hated their stepmother and had 

had tenuous and hostile relationships with their father over the decade 

prior to his death. 

Creation, Validity, Funding 

• Succession of Brocato, 2025 La. App. LEXIS 360 (Court of Appeal of 

Louisiana, Fourth Circuit 2025). A holographic will written on four 

consecutive pages of a notebook over multiple days and signed only at 

the top of the second page was found to be a valid will, based on the 

intent of the testator.  Mr. Fitzsimons contrasted this decision from a 

Louisiana opinion last year finding a formal will invalid because the 

testator initialed each page and signed at the end but did not sign every 

page. 

Damages & Remedies 

• In re Will of Cameron, 335 A.3d 760 (Superior Court of Pennsylvania 2025). 

Where a trustee used trust assets as collateral for a loan used for his own 

benefit, the damages may appropriately include the entire financial 

benefit to the fiduciary and his family members. Penalties may be 

punitive, not just to make the trust whole.  

Disclaimers & Powers 

• In re Est. of Smith, 2025 NYLJ LEXIS 1830; 2025 LX 174190 (Surrogate’s Court 

of New York, New York County 2025). The holder of an exclusive power of 

appointment owes no fiduciary duty to exercise it in a manner that treats 

all permissible appointees equally.  

Decanting 
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• Matter of Chheda, 2025 N.Y. Misc. LEXIS 6832 (Surrogate’s Court of New 

York, Erie County 2025). The appointment of an additional disinterested 

co-trustee to permit decanting to a trust which could make additional 

distributions was rejected despite the current beneficiaries (decedent’s 

wife and children) agreeing, because 1) the trust had been administered 

according to its terms for 30 years and could not, therefore, be modified, 

and 2) because decanting would change the trust (which is the point of 

decanting). 

Compensation and Costs 

• Emerson v. N. Trust Co., 2025 U.S. Dist. LEXIS 80654; 2025 LX 32966 (United 

States District Court for the Northern District of California 2025). One 

remainder beneficiary of the trust objected to the corporate fiduciary’s 

$1000 per year charge for tax preparation fees based on 

unreasonableness. The court found it to be reasonable and within industry 

range. 

Stupid Human Tricks 

Mr. Fitzsimons concluded his presentation with a series of cases that call into 

question the existence of common sense and long-term survivability of the 

human race, which this reporter has excluded to protect the identities of 

individuals with clearly questionable capacity. 

 

 

  

Our 2026 Reporters are:  

• Beth Anderson, Esq., an attorney with Bricker Graydon Wyatt LLP in 

Louisville, Kentucky;  

• Kristin Dittus, Esq., an attorney with Life & Legacy Planning, Ltd. in Denver, 

Colorado;  

• Craig Dreyer, J.D., LL.M., an attorney with the Dreyer Law Firm in Stuart, 

Florida;  

• Lauren Mabe, Esq, an attorney with Holland & Knight in Tampa, Florida  

• Alexa Langweil, Esq., an attorney with Carlisle & Barnett in Broomfield, 

Colorado 

• Michelle R. Mieras, J.D., LL.M., CTFA, a Sr. Wealth Strategist with BMO in 

Denver, Colorado;  

• David J. Slenn, Esq., a managing director with Grant Thornton Advisors, 

LLC in Tampa, Florida; and 
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• Michael Sneeringer, Esq., an attorney with Brennan, Manna & Diamond, 

LLC in Bonita Springs, Florida and Cleveland, Ohio. 

 

The Report Editor is Bruce A. Tannahill, J.D., CPA, AEP®., a retired Director, 

Advanced Sales for Mass Mutual Financial Advisors in Wichita, Kansas. 

 

 

We also will post the full text of each of these Reports on the ABA Real Property 

Trust & Estate Law Section's Heckerling Reports Website, as we have since the 

2000 Institute. The Reports from 2000 to 2025 can now be found here. These 

summaries are available to the public -- you do not need to be an ABA 

member.   

 

NOTICE: The content herein is to be used for information purposes only. Neither 

the Heckerling Institute, the University of Miami, the reporters, nor the sponsors of 

any listserv where this information is posted represent or warrant the accuracy or 

completeness of the information contained in these Reports, and do not 

endorse the content.  Moreover, the views expressed herein do not necessarily 

reflect the views of the Heckerling Institute, the University of Miami, the reporters, 

or the sponsors of any listserv where this information is posted. In no event will the 

Heckerling Institute, the University of Miami, the reporters, or the sponsors of any 

listserv where this information is posted be liable for any damages that might 

result from any use of or reliance on these Reports.   

====================================================  
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