Heckerling 2026 - Report 8
Wednesday Special Sessions

We are posting daily Reports to this list with highlights of the proceedings of the
60th Annual Heckerling Institute on Estate Planning, with the permission and
cooperation of the University of Miami School of Law,

This report covers the remaining Wednesday afternoon special sessions. Report 9
will cover some of the Thursday morning general sessions.

Special Session I-C: Three (or Thirty!) Steps in Hopes of Avoiding the Third
Rail in SLAT Planning.

Stephanie Loomis-Price, James Dougherty and Tony McCormick
Wednesday, January 14, 2026, 2:00 p.m. - 3:30 p.m.
ABA Reporter: Kristin Dittus

Determining if a SLAT is the best planning tool for a client requires considering
the client’s goals, assessing their asset profile, and determining their desired
need or use of the assets infended to fund the SLAT.

e |IRC §2036 poses the threat of estate inclusion to the donor if the donor is
deemed to have aretained interest in the trust, which has significant
adverse tax consequences for the decedent’s estate and may inhibit the
use of the marital deduction.

e Precision drafting related to any changes in the trust administration upon
a divorce, including how a spouse is defined, the ability to toggle grantor
trust status, and a tax reimbursement clause, are essential.

e How an attorney advises the client can also impact whether the
reciprocal trust doctrine or step transaction doctrine apply.

1. Goals of the Session

The session aimed to (i) explore thorny issues around Spousal Lifetime Access
Trusts (SLATs), (i) provide drafting and administration options, and (i) promote
disciplined, selective use of SLATs and understanding what is the best-case
scenario. The panel emphasized that the "A" (for access) should function as a
break-glass, last-resort, not a routine cash machine.

2. Best Case Scenario & When Not to Use



. Net Worth
o Too Little Money (Under $50 M) - We now have a large estate tax
exemption providing a good basis step-up, and client may need the
assets, so it is unnecessary to risk invoking an IRC §2036 retained
interest review by creating a SLAT.
o Too Much Money (Over $100 M): Other structures, like a dynasty trust
are better suited to this situation.
. Age and Time - both examples below can be appropriate depending on
the situation.
o Younger couples have long runway, chance for more appreciation
and may be attracted to the SLAT's flexibility.
o Older clients have situations with more known factors and better
certainty for planning.

. Asset Profile and Liquidity

o Certain assets are not well suited to a SLAT, such as real estate for
personal use or assets the client needs to use and access, such as
investment capital.

o If the client lacks the liquidity and will need routine tax
reimbursements or trust distributions, this is not the right tool.

. State Tax Exemption Laws. State estate and gifting laws may affect the

motivation to gift fo a SLAT, with a few noted below:

o Connecticut: Has gift tax but a federal-matched exemption.

o New York: Has a relatively low estate tax exemption at $7.35 M and a
3-year gift look back so timely gifting can avoid the state estate tax.

o Washington: Has a low estate tax of $3 M, but no giftf tax and no
lookback, so gifting to a SLAT or otherwise is very effective to avoid
the estate tax.

. Family Dynamics:

o Step relationships add complexity and may lead to disputes over trust
distributions.

o Prenuptial and postnuptial agreements may restrict gifting or require
certain gifts. It may be possible to satisfy a required gift early using a
SLAT, but confirm this agreement in writing with spouse’s counsel.

o You may want to meet with the clients both separately and together
to get a feel for the health of their relationship and any potential
conflicts between them.

. Community Property Issues

o Clients are mobile, they may move from a separate property state to
a community property state. Work with an attorney who understands
the rules if you do not.

o One spouse’s “half of the community property” cannot be gifted to a
SLAT without a valid fransmutation or other way to create separate

property.



o A spouse who received a gift for transmutation purposes should have
sufficient time and independent control before making a gift to the
SLAT.

. Representation and Engagement Letters
A. Set out your policy for information sharing in a joint representation

engagement letter, such as whether you will be sharing all or only
material information between spouses.

Prohibit or discourage texting for legal advice, as texting tends to be less
formal, lack clarity, with an easily misunderstood tone, and makes your
phone discoverable.

C. Update your engagement letter if the representation changes over time.

. Practical Suggestions

A.

Client should be willing to abide by the rules of administration and not
“access” the trust unless it is an emergency. For this reason, it is important
that client is in the mid-range of wealth discussed above so they have
enough at their disposal to set some aside for the SLAT.

If no meaningful change in asset ownership, it looks like a retained interest
rather than a gift. If husband gives wife artwork and moves it from the
living room to her private dressing room, he still has easy access to enjoy
the asset and it never left the home.

. Having a corporate trustee generally provides effective administration,

well-documented decision-making process and better record-keeping,
which is helpful if litigation arises but may lack the desired responsiveness
when divorcing spouses are negotiating.

. Alternatives to SLATs include:
A.

Spousal power of appointment trusts allow the donor to possibly be
added to the trust, as well as making gifts to kids, grandchildren and
charity.

. Springing SLATs allow the spouse can be added as a beneficiary by an

independent party —but should only be done if truly needed.

. Reciprocal Trust Doctrine & 2036 Inclusion Issues

A.

B.

§2036 has two prongs:

1. (a)(1) - when the donor retains an interest, such as the possession or
enjoyment of, or the right to the income from, the property in the
frust.

2. (a)(2) addresses control and would apply if the donor retained the
power to designate the persons who shall possess or enjoy the
property or the income therefrom.

The step transaction doctrine will be invoked if it appears that a series of
formally separate steps are really prearranged parts of a single
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transaction intended from the outset to reach the ultimate result... the

end result test is flexible and bases tax consequences on the real

substance of the transactions, not on the formalisms chosen by the
participants.

o The panel highlighted a problematic sales slogan for a “a non-
reciprocal - reciprocal SLAT” indicating there is no meaningful
difference between the two matching trusts set up for spouses. Bad
optics for an IRS review.

o They discourage sharing this type of language with the client.

o Mr. Dougherty described how a 2036 retained interest value,
highlighted by the Powell case, adds both the existing value of the
asset plus the value of the original gift back into the estate, which is a
much higher penalty than never having made the gift.

o Practice implication: Don't view §2036 as harmless because if it fails,
the inclusion value can be punitive.

7. Grantor and Non-Grantor SLATs

A. A non-grantor SLATs (or “SLANTs”) is used when avoiding grantor trust
status is important, such as to address state income tax concerns or to
avoid large tax liabilities falling on the grantor.

B. Non-grantor status can be achieved by modifying the trust to add the
ability of an adverse party to have veto power or the grantor releasing
“grantor trust” powers, such as the ability to swap assets.

C. Grantor Trust Powers that help mitigate tax liability:

o Power of substitution (swap assets as needed for liquidity or prior to a
sale of assets to pay the tax liability).
o Taxreimbursement clauses should be included in the original trust.

o Rev. Rul. 2004-64 says the reimbursement power alone doesn't
cause inclusion an implied agreements or routine
reimbursements can cause estate inclusion.

o If added later, anticipate IRS arguments as proposed in CCA
202352018.

8. Anticipating Divorce: Tax, Equity, and Drafting for Post-TCJA Reality
A. The Impact of TCJA

o« TCJArepealed §682 (effective for 2019), which had provided that
income a former spouse is entitled to receive was taxed to the former
spouse and not to the grantor of the trust.

o Without the shift of liability, the former spouse can receive a
distribution from a SLAT where the donor spouse will continue to pay
the tax liability, and who may blame the drafting attorney for not
preventing this outcome.




o0

Potential fixes for this situation in a divorce include providing that, upon a
divorce, the spouse will be treated as deceased or the trust will be
converted to a non-grantor frust.

. Encourage clients to talk with you if divorce is ever considered.

Who owns what?

« If the clients are in a community property state, they have to change
the character from community property to separate property, with
transmutation, and can do this with a postnuptial agreement,
property agreement, or transmutation agreement.

« The timing of the gift by the recipient and thereafter donor spouse
requires sufficient time for the recipient spouse to have control and
be able to make an independent decision.

o |If thereis a prearranged agreement, the time delay will not matter.

« Also want ownership records to reflect a change in title ownership to
gift recipient.

9. Anticipate Issues That May Come Up

A.

Need to have conversations with the client about the state of their
marriage and the consequences a divorce can have on the
administration and effectiveness of the frust.

. A divorce will cause a change in the client relationship and

representation and you may have to withdraw or terminate
representation.

. Have provisions in the trust that clearly define what happens upon

divorce. Address if changes in the frust occur at final judgment or upon

filing. Provide for the spouse to be a fixed person, or a “floating” definition

in who the donor is married to from time to time.

o Children are generally supportive of their parents but less so when
distributions are made to a step-parent especially if those distributions
reduce their share as a remainder beneficiary.

Expect family-law professionals or judges to misunderstand trust law.

A second SLAT can help solve some problems of inequality as long as it is

done correctly and avoids the reciprocal trust doctrine.

10.When considering if a SLAT is the right tool for your client consider these four
points

A.

B.

is it necessary and the best tool for the client given their overall family
dynamics and asset profile?

Is it possible to properly set it up and administer it, meaning the client is
willing to adhere to the administration standards you have recommended
and that are discussed above.

C. Be especially careful to avoid the reciprocal trust doctrine if setting up

two separate trusts and ensure those trusts are sufficiently different.



D. Be aware of what your tax apportionment clause says on the original
estate plan and make sure it does not conflict with the planning in the
SLAT.

Final thoughts: Our best results are when we balance flexibility with precision and
complete a careful analysis of the tax and ethics matters.

Special Session II-A

Choices and Challenges of CRTs: Planning with Charitable Remainder
Trusts

Kelly L. Hellmuth, Gregory W. Baker, Stephanie B. Casteel
Wednesday, January 14, 2026, 3:50 - 5:20 p.m.
ABA Reporter: Beth Anderson

Takeaway: Charitable remainder trusts (CRT) are versatile and can be valuable
planning tools to support surviving spouses, succession planning with closely held
businesses, multiple generations, and more.

CRT vs. QTIP - If a donor spouse wants to provide for the surviving spouse but is
worried about remarriage, consider a CRT instead of a QTIP frust.

e Unlike a QTIP trust, the terminable interest rules do not apply to CRTs.

e The amount distributed to the surviving spouse qualifies for the martial
deduction and the remainder of the trust qualifies for the charitable
deduction.

e The CRT can include a “qualified contingency” which would terminate the
income interest and accelerate the remainder interest of the trust so long
as the remainder is paid not later than it would have been paid had the
qualified contingency not occurred.

e No change in the charitable deduction if contingency occurs.

e Unlike other trusts, the spouse cannot receive principal distributions.
Calculating the income interest and trust funding amount to ensure it meets
the needs of the spouse is important.

Private Foundations and Closely Held Businesses - Section 4943 imposes a tax on
excess business holdings in a private foundation.

e Thereis a 5-year grace period for contributions at death before the private
foundation is subject to the tax.

e The 5-year period starts upon the first to occur of the end of a “reasonable
administration period” or the time the assets were received by the
foundation even if the assets have not been fransferred to the foundation.



e |f the estate needs more time to sell the business, consider inserting a CRT
into the plan between the estate and the private foundation.

e The term of the CRT extends the time for the company to be liquidated,
and the CRT is not subject to excess business holdings if there is a non-
charitable income beneficiary.

e Interest passing to the income beneficiary is subject to estate tax unless the
interest is paid to the spouse and qualifies for the marital deduction.

e Toreduce the income taxes, the CRT could be a FLIP CRUT with the sale of
the company as the friggering event. After the triggering event, the
conversion will not occur until Jan 1 of the first taxable year after the sale —
must wait a year before receiving unitrust payments.

Encumbered Real Estate in CRT
Contributions of real estate subject to a debt can create several problems and
it's generally better to pay off the debt prior to the transfer.

e The transfer of the property to CRT will result in a bargain sale and sale
tfreatment of debt tfransferred by the donor.

e Bargain sale can be avoided if donor keeps the debt obligation and keeps
a portion of the property out of the trust — but that merely defers the gain
recognition until the property is actually sold.

e The CRT will be subject to 100% UBTI on any income received from the
encumbered property.

e CRT can delay UBTI for 10 years if the debt was created more than 5 years
before the transfer to the CRT, the CRT does not assume the debt, and the
donor owned the property for more than 5 years before the transfer, then
no UBTI for 10 years. Property needs to be sold, or debt paid off before the
10 years expires — otherwise UBTI applies.

CRT and Succession Planning with Children
Owners of family businesses can use CRTs to help with the fransfer of the business
to the next generation.

e Donor makes a gift of company interests to children and CRT.

e |If the company redeems the CRT interest alone then self-dealing rules
would apply.

e Exception to self-dealing rules if the redemption offer is in writing, fair market
value, and offered to all shareholders.

e Only the Trustee of the CRT accepts the redemption offer and after the
redemption the company’s ownership interests are adjusted between the
founding owner and their children.

e The process can be repeatedly periodically — donor contributes more stock,
company makes new redemption offer to all shareholders, foundation sells
off interest in company and donor receives cash from the unitrust payment
— unftil all outstanding stock is held by the children.

CRT and Allocation of GST exemption
CRT will never be a skip person, but if the income beneficiary is a skip person the
distributions will be taxable unless GST exemption is allocated.
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Only need to allocate GST to cover the annuity amount — not the
remainder.

No auto allocation because CRT is not an indirect skip. Must file to allocate
GST exemption.

Unclear whether the IRS would allow a Iate allocation if the hindsight facts
would make a difference on how to allocate the exemption — see PLR
202233002.

Two successive interests in CRT and divorce
CRT created by a married couple with each spouse receiving an interest can be
divided as part of a divorce settlement agreement.

The original CRT is divided to create two new CRTS.

Each spouse holds the current income interest for one CRT and the
successive income interest in the other spouse’s CRT.

Each spouse can control/name the charitable beneficiaries that would
receive the remainder interest.

Transfers in satisfaction of marital settlement agreement are deemed to be
made for full fair market value, and the trust assets receive carry-over basis
and holding periods.

Rev Rul 2008-41 allows each CRTs to be funded unequally if the funding is
based on the actuarial value of the life interest of each spouse.

Retirement Plans and CRTs

Sec 402(e) allows employees of a publicly traded companies to transfer assets
held within their retirement accounts to a CRT without recognition of gain on the
assets fransferred.

Employee while employed by a publicly traded company purchases
company stock within the employee’s retirement plan and records are
kept on the plan purchases

The retirement plan allows for a full lump sum distribution to the employee.
The company stock is distributed directly to the employee, and the
balance of the retirement plan assets are also distributed as a lump sum
(within the same tax year). to the employee.

The lump sum distribution can be a rollover to new IRA.

Employee contributes the stock to a CRT for life interest. Employee gets a
charitable deduction for fair market value and CRT can sell the stock
without any gain recognition.

ESOPs and CRTs
Sec 1042 allows the founder of ESOP to sell company stock to the ESOP and buy
replacement stock (publicly traded securities) without recognizing gain.

Sale and subsequent replacement purchase must occur within 15-month
window (3 months prior, 12 months after).

Similar to a 1031 exchange but allows conversion of closely held business
interest to publicly traded stock.

Company Founder has deferred capital gain on sale of company stock to
the ESOP.



e Company Founder can contribute the replacement stock to CRT and no
gain when the CRT sells the stock, and donor gets cash flow back on the
income interest in the trust.

Simulating Stretch IRA with CRT Many donors have large IRAs and no one who
qualifies as an Eligible Designated Beneficiary to take advantage of the lifetime
distributions of the IRA. Rather than leaving the IRA to children or other individuals
subject to a large 10-year liquidation, consider using the CRT to mimic lifetime
payments to individual beneficiaries.

e No income tax on the initial tfransfer of the IRA to the CRT

e Income on the taxable distributions to the individual beneficiary but no tax
on the assets held in the trust for charity.

e CRT must satisfy the 10% remainder interest.

e May be hard to have a stretch for a beneficiary under age 27, and for two
lives under age 38.

e Term of years rather than life provides more certainty in the payments, and
the term can have two successive lives.

e CRUT is better if the beneficiaries are young and the asset are likely to
appreciate — gives more money to the income beneficiary. Use a CRAT for
a fixed term and when the donor wants the appreciation to benefit the
charity.

Special Session II-B

F Law Considerations in Estate Planning for Married Couples: Navigating
the Ethical Minefield

Bruce M. Stone, Elizabeth R. Carter, Scott L. Rubin
Wednesday, January 14, 2026, 3:50 - 5:20 p.m.
ABA Reporter: Lauren Mabe

l. Infroduction and Foundational Concepts
A. The Core Challenge

Estate planners routinely represent married couples in joint representation
without anticipating divorce, yet statistics show divorce is very common,
especially for second and third marriages. This creates an inherent ethical
tension between duties of confidentiality and communication when one
spouse's interests diverge from the other spouse’s interests.

B. Family Law Basics for Estate Planners



Florida's Equitable Distribution System:

e Presumption of equal (50/50) division of marital assets
e Assets acquired during marriage presumed marital regardless of titling
e Gift presumption when separate property retitled jointly (requires clear
and convincing evidence to rebut)
e Trust distributions can be considered income for alimony/child support
calculations if mandatory and regular
Key Distinction: Mandatory distributions count as income; irregular discretionary
distributions generally do not. Trust corpus typically remains protected as non-
marital property.

Il. Marital Agreements: Premarital and Postnuptial
A. Critical Differences

e Timing: Prenups before marriage have greater leverage than postnups
e Disclosure: Florida adopted Uniform Premarital Agreement Act with
reduced requirements, but best practice requires extensive disclosure
regardless.
e Strategy: "Everyone has a prenup—either you wrote it or your state
legislature wrote it".
B. Disclosure Best Practices

Even when not legally required, provide:

e Complete financial statements
e Trust documents or detailed summaries of beneficial interests
e Valuation of discretionary trust interests when possible
e Independent counsel for both parties
e Written acknowledgment of disclosure received
e Create "six-inch thick" documentation file
C. Special Issues

Student Loan Debt (Community Property States): Premarital debt paid with
community earnings during marriage may create reimbursement obligation to
spouse at divorce—debt effectively increases 50% upon marriage. This warrants
discussion and possible premarital agreement even for couples without wealth.

lll. The Confidentiality Crisis: Florida Bar Opinion 95-4

A. The Separate Confidence Dilemma

10



Classic Scenario: Husband reveals to joint attorney that he executed codicil
(through different attorney) benefiting mistress; requests attorney not disclose to
wife.

B. Attorney's Obligations

1. Cannot disclose confidential information to wife (duty of confidentiality
prevails)
2. Cannot exercise discretion about whether to disclose
Must withdraw from representing both spouses
4. Must follow script: "A conflict of interest has arisen which precludes me
from representing either one of you"
5. Provide no elaboration even when questioned repeatedly
6. Send written notice separately to both spouses
C. The "No Evil" Principle

w

When client begins: "Don't tell my spouse, but..." or "I'm thinking about divorce..."

e Stop the conversation immediately

e Interrupt before too much disclosed

e Less information may = less conflict

e Butif enough said to establish conflict, must withdraw anyway
IV. Drafting Considerations for Married Beneficiaries

A. Distribution Standards
Avoid mandatory income distributions for married beneficiaries:

e Counts asincome for support calculations

e Increases alimony/child support obligations

e Instead use discretionary standards with genuine frustee discretion
B. Marriage-Contingent Restrictions

Consider provisions that:

e Limit distributions during marriage to "bare necessities"
e Require spousal waiver (with independent counsel) for enhanced
distributions
e Lift restrictions when marriage ends
e Protect trust corpus from divorce claims
C. The SLAT Divorce Problem

11



Issue: IRC § 672(e) creates grantor trust status based on spouse's beneficial
interest; divorce terminates this status with adverse tax consequences.

Three Drafting Solutions:

1. Termination Trigger: Beneficiary spouse's interest terminates upon divorce
filing
e Pro: Eliminates tax problem immediately
e Con: Beneficiary loses all benefits
2. Reimbursement Provision: Inferest continues but trust reimburses grantor
for taxes
e Pro: Preserves benefits for beneficiary
e Con: Complex administration
3. Adverse Interest Consent: Require consent of adverse party for
distributions
e Pro: Eliminates grantor trust status
e Con: Administrative complexity
D. The Ethical Problem

Husband clearly wants Option 1; Wife clearly wants Option 2. Attorney cannot
answer "which is better for me?¢" for either spouse.

Proper Approach:

e Present consequences objectively in third-person
e Use written materials/charts
e Avoid "pros/cons" language; state "consequences"
e Say:"Some couples feel X is fair; others prefer Y"
e Document thoroughly; have witness present
e |If spouses cannot agree, recommend separate counsel (but cannot
suggest specific attorneys)
V. When to Decline Joint Representation

A. Substantial Likelihood of Conflict

e Third marriages (very high divorce rate)
e Contentious family dynamics with generational wealth
e Parent/grandparent pressure on one spouse
e One spouse clearly dominant in decision-making
B. When Neutrality Impossible

e Cannot answer "what should | do?" for both spouses
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e Consequences clearly favor one over other
e Spouses have divergent goals (e.g., charity vs. children from prior
marriage)
C. Prior Representation Issues

Attorney who represented one spouse in prenup generally can represent
couple jointly in estate planning IF:

e Prenup was not contentious

e Full disclosure occurred

e No undisclosed secrets from prior representation

e Disclose prior representation in engagement letter
However: Cannot represent both spouses in postnuptial agreement or
homestead waiver—inherent conflict exists.

VI. Risk Management and Best Practices
A. Engagement Letter Must Address:

e Nature of joint representation
e No confidentiality between spouses unless one objects
e Either spouse can terminate information-sharing permission
e If conflict arises, attorney must withdraw from representing both
e Scope of representation ends when documents executed
e No ongoing duty to monitor law changes
B. Duty to Disclose Divorce Risks

Medical Analogy: Doctor prescribing medication with 42% chance of serious
side effect must disclose risk.

Similarly, attorney must explain that "every marriage ends—either death or
divorce" and discuss estate planning consequences of both outcomes.

C. Personal Risk Assessment
Each attorney must determine risk tolerance:

e Conservative: Decline representation in gray areas; insist on separate
counsel for certain matters
e Aggressive: Rely on engagement letters and extensive documentation
e Readlity: "Nine times out of ten no problem, but tenth time is catastrophic”
D. Informed Consent Limitations
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Written informed consent requires clients understand:

e The specific conflict

e That spouse's interests may be adverse

e Consequences of joint representation
But some conflicts are non-waivable, and consent cannot cure inherent inability
to provide adequate representation to both spouses.

VIl. Key Takeaways

1. Document Everything: Comprehensive engagement letters, written
explanations of options, witness to critical conversations
2. Know Your Limits: When neutrality impossible, decline or withdraw using
Opinion 95-4 script
3. Draft Preventively: Use discretionary distributions, marriage-contingent
proftections, avoid mandatory income provisions
4. Assess Risk Readlistically: Divorce statistics demand consideration of
divorce consequences in estate planning
5. Overkill Justified: Extensive documentation and disclosure beats litigation
risk
The intersection of estate planning and family law creates unavoidable ethical
complexities. Success requires awareness, documentation, and principled
decisions about when joint representation is appropriate and when it is not.
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